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DETAILED ACTION 

Applicant's amendment and remarks filed on 4/22/2009 and 4/28/2009 are 
acknowledged. Claims 1,6, 11, 15, and 17 are amended. New claims 28-29 are added. Claims 
1, 5-6, 8-18, 20-21, 23, 25, and 27 are pending. 

Election/Restrictions 

Applicant argues: 

1 . That the PCT rules for unity of invention (specifically section 10.59) state that where 
there is no prior art disclosing the claimed polynucleotide or peptide, the claimed polynucleotide 
or peptide share a corresponding technical feature, and consequently, the claims have unity of 
invention (a priori). 

2. That the prior art relied upon by the examiner discloses a peptide having 33.3% 
identity to SEQ ID NO:4 over a very small 12 amino acid stretch, whereas the claims require at 
least 80% identity. Applicant asserts that this shows that there is no prior art disclosing the 
sequences in the claims. 

3. That each of the claimed peptides is an alternative in a class of peptides sharing a 
common property and a common structure. Applicant asserts that the peptides share a long 
linear alpha-helical tertiary structure and have a consensus sequence shown in SEQ ID NO:62. 
Applicant asserts that this structure is entirely different than that disclosed by the prior art cited 
by the examiner. 

4. That the examiner's assertion that the technical feature linking the sequences is that 
they are antimicrobial peptides from G. mellonella overlooks the feature that these peptides are 
related peptides which belong to a separate class of peptides from the defensin disclosed in the 
prior art. 

Applicant's arguments have been fully considered and deemed non-persuasive. 

Regarding argument 1, applicant correctly refers to Example 39 of the PCT rules. 
However, applicant has incorrectly applied the example. First, there is prior art, as will be 
discussed below with regard to argument 2. Second, applicant has referred to the first section of 
the example, where the DNA molecule encodes the protein, rather than the more correct portion 
of the example, where the DNA claim encompasses a DNA molecule that does not encode the 
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protein. Claim 6 recites "a sequence of nucleotides provided in SEQ ID NO:9" and claim 29 
recites "a sequence of nucleotides which is at least 85% identical to SEQ ID NO:9." These 
sequences encompass more that the proteins recited in Group I. Therefore, the first part of 
example 39 does not apply and there is no shared technical feature found in the sequences. The 
only shared feature that could be applied is the shared property of antifungal or antibacterial 
activity in a G. mellonella peptide, which is disclosed by Schuhmann. 

Regarding argument 2, the PCT rules do not require that there be prior art over the 
claims. Instead, PCT Rule 13.2 requires that the technical feature shared between the inventions 
define a contribution over the prior art. Therefore, it is not the claims, but rather the shared 
feature of the claims that must be found in the prior art if unity is to be broken. As stated above, 
the only shared feature that could be applied is the shared property of antifungal or antibacterial 
activity in a G. mellonella peptide, which is disclosed by Schuhmann. 

Regarding argument 3, applicant has chosen to have polynucleotides examined, rather 
than peptides. Therefore, the question is not whether the peptides themselves share a common 
property and structure, but whether the polynucleotides share a common property and structure. 
Clearly, the polynucleotides share a common property (i.e., antifungal and/or antibacterial 
activity). However, the polynucleotides do not share a common structural feature. Claim 6 
recites "a sequence of nucleotides provided in SEQ ID NO:9." Any sequence of nucleotides 
within SEQ ID NO: 9 meets this limitation; therefore, no common structure is shared by the 
polynucleotides encompassed by the claims. In fact, applicant's arguments bear this out. 
Applicant states that the peptide disclosed by Schuhmann has only 33.3% identity to SEQ ID 
NO:4 over a very small 12 amino acid stretch, arguing that there is a lack of structural similarity 
between the peptide disclosed by Schuhmann and the instant peptides. However, the 
polynucleotide encoding this polypeptide meets the limitations of the claims by sharing a 
sequence of nucleotides and by having antibacterial activity. 

Regarding argument 4, there are peptides encoded by the polynucleotides of Group II 
which are defensins. Therefore, the peptides encompassed clearly do not belong to a separate 
class of peptides from defensins. 
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Newly submitted claims 28 and 29 are part of Groups I and II, respectively, as set forth in 
the restriction requirement of 4/25/2008. Claims 1, 5, 11-12, 14, 16-18, and 20-21, 23, 25, and 
27-28 are withdrawn as being drawn to nonelected inventions. Claims 6, 8-10, 13, 15, and 29 are 
currently under examination. 

Information Disclosure Statement 

The information disclosure statement filed on 3/13/2009 has been considered. An 
initialed copy is enclosed. 

Objections Withdrawn 

The objection to the specification for the use of the trademark FICOLL, is withdrawn in 
light of applicant's amendment thereto. 

The objection to claim 6 because it depends from a nonelected claim is withdrawn in 
light of applicant's amendment thereto. 

New Objections 

Claim 29 is objected to as being dependent upon a rejected base claim, but would be 
allowable if rewritten in independent form including all of the limitations of the base claim and 
any intervening claims. In addition, claim 29 includes nonelected subject matter. 

Claim Rejections Withdrawn 

The rejection of claim 15 under 35 U.S.C. 1 12, first paragraph, as failing to comply with 
the written description requirement, is withdrawn in light of applicant's arguments. Applicant 
correctly points out the features of moricins that are common to those known in the art and SEQ 
ID NO:4. Several variants are disclosed and, in particular, Hemmi (2002) discloses a detailed 
analysis of the tertiary structure and necessary features of moricins that are required for activity. 

The rejection of claims 6, 8-10, 13, and 15 under 35 U.S.C. 1 12, first paragraph, because 
the specification, while being enabling for isolated polynucleotides comprising the sequence of 
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SEQ ID NO:9, vectors and isolated host cells comprising said polynucleotides, and transgenic 
plants having been transformed with said polynucleotides which produce a polypeptide 
comprising SEQ ID NO:4, does not reasonably provide enablement for the full scope of the 
claims as drawn, is withdrawn in light of applicant's arguments. Applicant correctly points out 
the features of moricins that are common to those known in the art and SEQ ID NO:4. Several 
variants are disclosed and, in particular, Hemmi (2002) discloses a detailed analysis of the 
tertiary structure and necessary features of moricins that are required for activity. 

The rejection of claims 6, 8-10, 13, and 15 under 35 U.S.C. 1 12, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention, is withdrawn in light of applicant's amendment thereto. 

Claim Rejections Maintained 
35 USC §102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a primed publication in this or a foreign eountrv or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

The rejection of claims 6, 8-10, 13, and 15 under 35 U.S.C. 102(b) as being anticipated 
by Altier et al. (WO 02/086072 A2, 2002; IDS filed 8/24/2006), is maintained for the reasons set 
forth in the previous office action. 

Applicant argues: 

1 . That the claims have been amended to clarify that the fragments must be biologically 
active (which means that the fragments must have antibacterial and/or antifungal activity). 
Applicant argues that the 3 amino acid region disclosed by Altier could not have the antibacterial 
and/or antifungal activity required by the claims. Applicant also argues that Altier does not 
disclose a peptide or polynucleotide having 80% identity to a sequence recited in teh present 
claims. 

Applicant's arguments have been fully considered and deemed non-persuasive. 



Application/Control Number: 10/590,539 Page 6 

Art Unit: 1645 

The rejection was not based on the fragment language found in the claims. Claim 6 
recites "a sequence of nucleotides provided in SEQ ID NO:9." Any sequence of nucleotides 
within SEQ ID NO: 9 meets this limitation. There is no need for the portion of SEQ ID NO: 9 to 
have a biological activity, so long as the peptide encoded by the entire polynucleotide has 
antibacterial and/or antifungal activity. Likewise, claim 15 recites "an amino acid sequence as 
provided in SEQ ID NO:4." Again, an amino acid sequence includes any sequence found (or 
provided) in SEQ ID NO:4. 

As outlined previously, the instant claims are drawn to an isolated polynucleotide that 
comprises a sequence of nucleotides provided in SEQ ID NO:9, a sequence of nucleotides which 
is at least 80% identical to SEQ ID NO:9, as well as a vector comprising said polynucleotide and 
a host cell comprising said polynucleotide. The claims are also drawn to a transgenic plant that 
has been transformed with a polynucleotide that comprises a sequence of nucleotides provided in 
SEQ ID NO:9, a sequence of nucleotides which is at least 80% identical to SEQ ID NO:9, or a 
sequence that hybridizes to either of these under high stringency conditions. Said transgenic 
plant must produce a peptide with an amino acid sequence as provided in SEQ ID NO:4, an 
amino acid sequence which is at least 80% identical to SEQ ID NO:4, a biologically active 
fragment of these, or a precursor comprising these sequences. Said peptide must exhibit 
antifungal and/or antibacterial activity. 

Altier et al. disclose disease resistance-conferring DNA constructs for expression in 
plants (see page 38-39). These constructs comprise DNA with a sequence (SEQ ID NO:l that 
has nucleotides 151-153 in common with nucleotides 37-39 of the instantly claimed SEQ ID 
NO:9) that encodes SEQ ID NO:2, which has amino acids 50-52 in common with amino acids 
13-15 of the instantly claimed SEQ ID NO:4. 

Conclusion 

No claim is allowed. 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
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MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Brian J. Gangle whose telephone number is (571)272-1 181. The 
examiner can normally be reached on M-F 7-3:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Robert Mondesi can be reached on 571-272-0956. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Brian J Gangle/ 
Examiner, Art Unit 1645 



/Robert B Mondesi/ 

Supervisory Patent Examiner, Art Unit 1645 



